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By a statute of the United States, (Vol. V - page | 


Sect. 2d. “ That if any person shall, on the high | 
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YOL. I For Seplembery | O17. No. 9. 
hea { “hE | 7 r < ‘Ov ep yp sll =a i rited ry to the provisions in the second section of the 
States of Airerica. in and for the Southern statute above recited: the prisoner was the 


Wee Rr . captain on board, also engaged with the owne 
District of New-York, in the second Cir _" ners ,o8 ith the owner 
- such destruction ; and, in the progress of the 


é‘ ei Me ee ae ke t 
curt, hold n at the City Hall of res cH) trial, a conicssion of the prisoner that he was 
ot New-York, on Thursday, the eleventh | the owner, in part, of the ship was proved. 
dav of Se ple mbe f. in the ye ar of our The y iry, however i, found him guilty under that 


Lerd one thousan { eight hundred and Class of counts in the indic tme nt founded on the 
ad first section :—It was held, that the object of 


seventeen, 
eye destroying the vessel being to defraud the in- 
; BEFORE, surers, and that object being known to the pri- 
Phe Honourable soner—that the destruction of the ship was wil- 


BROCKHOLST LIVINGSTON, one jj fui and corrupt; and that the consent or com- 
of the .!ssociate Justices of the Su- mand of the owner, to have her destroyed, 

the Unrte d Siates. could not justify the prisoner. 

It seems that congress has no right under the cone 
stitution of the United States, to pass an act, 


preme Court o 


WILLIAM P. VAN NESS, District 


Judge, not present. assigning the Justices of the Supreme court of 
JONATHAN FISK, Attorney U.S. the United States, or any of the said Justices 
for the Southern District of New- to hold a circuit or any inferior court. The 


appointment of Judges, for such circuits, is vest- 
ed exclusively in the President, and two thirds 
of the senate: but the Supreme court of the 
United States having acquiesced with the act 
of congress assigning such duties to the justices 


York. 
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SINKING A SHIP AT SEA-——FRAUD-——INSU- thereof, the court was bound to decide against 


RANCE—dJl — | an objection raised to its jurisdiction, 
| Where, in such case, the counts under the second 
FREDERICK JACOBSGN’S CASE. | section of the statute, charged the offence to 
have been commitied with intent or design to 
prejudice the * American Insurance Company; 
1 which company had insured $6,000 on the ves- 
i sel; it was held that the public prosecutor, af- 
i} ter showing that such sum was insured on the 
vessel, might further show that the sum of 
$45,000 was insured on the cargo by different 
' 
} 
' 
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Fisk, District Attorney, HorrMan anp 
GrirFin, Counsel for the prosecution. 
Wexts, D. B. Ocpen anv Price, Coun- 

sel for the prisoner. 


insurance companies: it having been proved 
that such cargo waz not put on board such 


126—Craydon’s Dig. Page 94.) Sect. 1. It is | — 
> : vessel, 


enacted, ** That any person, not being an owner, | 


who shall, on the high seas, wifully and cor- 
ruptly cast away, burn, or otherwise destroy || The prisoner was indicted under the two 


any ship or vessel, unto which he bciongeth, he- t sections of the statute, before set forth, for 
ing the property of any c itizen or citizens of the \ sinking the ship Aristides. ona voyage from 
United States, or procure the same to be done, | _New-Orleans to New. York, on the 17th day 
being thereof convicted, shall eufler death. ‘of June last. The indictment contained thir- 





| teen counts ; five of which were framed under 


seas, wilfully and corruptly cast away, burn, | % : : : 
or otherwise destroy any ship or vessel, of which |) the first, and eight under the second section. 


he is owner, in part or in whole, or in any wise \ in these last counts, the offence was laid as 
direct or procure the same to be done, witb in- || fy 1aving been cominitted with an intent to de- 
tent or de-ign to pre) judice any person or per- ‘fraud the American Insurance Company of 


! 
1 
sons that have underwritten, or shall under- | £6,000, the amount of the insurance on the 
write any policy or policies of insurance there- | @ 

i! senael: 


on, &c., bemg convicted, shall suffer death.” 


On ihe traverse of an indictment containing five \ Fisk, in a clear, succinct manner, opened 


counts, under the first section, and eight counts | the cause to the jury, stating, in detail, the 
under the other, it appeared, that the owne r of | | circumstances of the case on which the pro- 


the ship was on board at the time she was de- | | secution relied for a verdict. To avoid, 


stroyed, and was instrumental in such destruc- | “ne - 
. = " - “0 > > ‘ cam Ss, W 
tion, for the purpose, and with the intent of de- | however, a re pe tition of the same fac 


fraudivg divers companies of insurance, contra- | hasten to the testimony of Ferguson 
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Every witness hereafter introduced in the | On the 17th of May, they commenced 
cause, was sworn on behalf of the prosecu- |! loading the freight of the witness; and cay. 
tion. |ried across the river in a boat, one hundred 

James Ferguson testified, that between || and ninety-nine barrels of pork, and the 
the 10th and 15th of May last, at New-Or- || other articles before mentioned, 
leans, he was introduced to John Dominy, |} On the 20th, the vessel, which was under 
who, on the following day, went with him || the command of the prisoner, fell down the 
across the river, on the side opposite that || river five miles, while Dominy and the wit: 
place, on board the ship, where he was in- | ness remained behind. 1 he same evening, 
troduced by Dominy to the prisoner, who || they went on board the ship, and on the 21st, 
was master of the vessel. | she was to have started for New-York, A 

| 
{ 





In going down to cross over to the ship, || quarrel, however, took place beiween the 
Dominy informed the witness, that the pri prisoner and his first mate, who with two 
soner and himself were in partnership, and |) other seamen were confined, Two more 
jointly concerned in the ship; and the pri- || were procured by the 22d of the same month, 
soner, after the witness came on board,'| (he day previous to this, Capt. Thomas 
gave him the same account of the ownership. || Jenks came on board as a passenger; and 
To an inquiry made by the witness, whether | the witness observed a coolness between 
she was a good ship, the prisoner said, ** You |! Jenks and the prisoner. 
must think she is a good ship, for | am part { On the 23d, the vessel started for New- 

> , bs 
owner.” He further said, that she was || York, and on the 27th reached the Balize, 
eight years old. about one hundred miles from New-Orleans, 

The witness said, that Dominy had put|| In the mean time the mate and seamen 
on board one hundred hogsheads of tobacco, || were confined—the ship, sometimes, was 
and one hundred hogsheads of sugar and || suffered to float with the current stern fore- 
molasses, some coffee, and about 5 or $6,000 | most, and ran ashore four or five times. The 
worth of articles, which he did not name. | prisoner had the whole direction, acting a3 

The witness requested to see the ship; | master and pilot; and observed, in the pas- 
and the prisoner told him that the hatches | sage down, that he did not know the nasi- 
were nailed and corked down, so that he |! gation there, as well as he did at sea. 
could not have a chance of seeing much.|} On their arrival at the Balize, on the 27th, 
The witness found the hatches fastened down |! Jenks went on shore. And the next day, 
with oakum and pitch, in the same manner | the prisoner wrote a note to Jenks, (before 
as when his property was on board. ‘The | which time, Dominy had gone on shore,) and 
witness had told him that he wanted to ship | in the evening, sent the baggage of Jenks on 
to New-York two bundred barrels of pork, |; shore. sefore the boat, sent by the prisoner, 
four hogsheads of tobacco, and about 4,000 || with the baggage, had reached shore, the 
wt. of bacon; and that a friend of his also || witness saw Jenks and Dominy returning 
wanted to ship sixty barrels of pork. The |} to the ship in another boat. ‘The boats met; 
prisoner said there was room. the note of the prisoner was handed to Jenks, 

The ship lay at an unusual place for ta-j) and the baggage was brought back to the 
king in a cargo ; and to an inquiry made by || -hip. 
the witness, why they lay on that side of the | The prisoner appeared to be in ill humour; 
river, they said, that wharfage was high ; || and just before supper quarrelled with Jenks, 
and that if the cargo were taken in at New || and said, that he should not go to sea with 
Orleans, they would have to take it over||him. He accused Jenks of informing at the 
the decks of three or four other vessels, |! custom house, that he, the prisoner, held a 
which, together with wharfage, would cost || commission under the Patriots ; which inlor- 
40 or $50 more than to take in the cargo || mation Jenks denied having given. 
where the ship then lay. Having taken in a pilot at the Balize, the 

They agreed to take the pork on freight ship went to sea on the 29th; and about the 
to New-York, at $1 a barrel, the tobacco || time the pilot boat came alongside, another 
for $7 a hogshead, to be paid in New-York, |! violent quarrel took place between the pri- 
and the bacon was to be freighted gratis. |! soner and Jenks, wherein the former swore, 
By laying in his small stores, the witness | with many bitter oaths, that the other should 
was also to have his passage free. not go to sea with him. He requested the 
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pilot to take Jenks on shore, whem =. ing the boats. 


damned, and said, that he would let him 
know who was captain. Jenks said, he 
vipposed the prisoner could get satisfac- 
tion when he reached New-York. 

Little more was said until supper, when 


nother quarrel took place between the | 


ue persons 3 the witness interfered, and 
vid that he was much disappointed, and 
vould give $1,000 to be back at New-Ur- 
leans. 

From the commencement until the termi- 
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The witness had been sea- 
| sick, and had a fever until the tenth of the 
| month, during which time, Benjamin Sweeny 
| and Gabriel M‘Kee, two of the seamen, told 
| him to get well as soon as possible, fur some- 
| 

| 


thing Jay heavy on their minds which they 
wished to communicate. About a week be- 
_ fore the vessel was lost, the witness called 
| for some wine ; and the steward of the ship 
| first, and afterwards Dominy and the pri- 
| soner, said that the wine and spirits were 
all out. After this, the witness saw Dominy 


jation of the voyage, Dominy and the pri- |) and Jenks in the cabin, over a bottle of wine, 


cuer were very intimate, and a good un- 


|of which they invited him to partake ; but 


derstanding appeared to subsist beiween | he refused, alleging that they had informed 


‘liem 3 but the prisoner, at first, appeared | 


him it was all out: and if they concealed it 


very inveterate against Jenks, and refused | from the rest of the passengers, and himself, 
i be reconciled, until he, the prisoner, had | he would not drink with them. George G, 


satistaction, 

Svon after the last quarrel,in which an at- | 
iempt was made to reconcile them, which 
tiled, the prisoner and Jenks walked to- 
gether, in close, familiar conversation, for 
i hour and a half; and from that time, no 
‘irther dispute occurred between them. 

About the 30th of the month, the witness, 
whose suspicions were aroused by reason of 
the conduct of Jenks, Dominy and the pri- 
soner, as before related, offered $1,000 to | 
ve carried back to New-Orleans with his | 
property, but Dominy and _ the prisoner | 
wemed to pay little attention to his re-| 
quest, and passed it off as a joke. | 

The witness, on examining the bacon, | 
which had been placed between decks, 
fund it was damaging, and he mentioned 
to the prisoner and Dominy the cireum- 
sauce, and spoke about the removal of that 
article, They then made a confidant of the 
witness, and, with much apparent secrecy, 
toll him that there were thirty or thirty 
odd thousand dollars in specie, in small ten 
vallon kegs, under a false floor on which 
the bacon rested. They further said, tha: 
the ship, specie. tobacco, sugar and mola, 
ses, were all insured in New-York. The 
bacon was not removed, as they said it was 
in the coolest place. The witness took a 
candle and went below, and found a false 
floor ingeniously constructed, but the boards 
were not nailed down. 

Nothing further material occurred on 
board, except the death of a passenger, un- 
til the 17th day of June. But the witness 
obseryed, that during the voyage the car- 
penter was contintially emploved in repair- 


| 


| wine as usual 


Wrigin, another passenger, also refused the 
invitation, on the same account. Jenks and 


| Dominy afterwards excused themselves, by 


saying that they had put the liquor «wa 
to keep it from the hands, and that Wright 
and the witness ought not to mind it. At 
length the witness consemed to drink his 
The practice of serving the 
wine, was for the prisoner to pour it out 
into glasses, and deliver it to the persons 
who partook. ‘The glass of the Witness was 
frequently sweetened by the prisoner, and, 
while Jenks and Dominy were present, 
handed to the witness, who was in his birth, 
unwell with a fever, On drinking this liquor 
| thus prepared, the witness found that it lia 
‘a strange bewildering eflect upon him, 
which he had never before felt on drinks 
| ing the same kind of liquor, 
| On the night of the 16th of June, the wit- 
| ness, while in bed, heard a rattling in the 
bottom of the ship, resembling the thumpe 
‘ing of some floating substatiice against her 
sides, and mentioned it to Jenk8, who said it 
was nothing but the dashing of the water 
against the rudder. George G. Wright said 
he ship was much careened, and he cons 
versed with the witness on her situation, 
Before daylight the witness spoke to Dos 
'' miny on the same subject, who seemed to 
| pay no attention. About daylight the wite 
‘ness went on deck, and a short time afters 
iwards the prisoner also came up, when the 
‘| witness told him that he had been informed 
‘'that the ship was in sight of land. The 
{prisoner then ran fioft, and, on coming 
down, said that it was the ease, atid orders 
ed the helmsman to tack, 
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The witness then told the prisoner that 
something was the matter with the vessel ; 
that she was careened ; 
him the circumstance of the singular noise 
he had heard during the nght. 


the passenger who died as before mentioned; 


and, to show the witness the absurdity of 


his fears, related a humourous anecdote, 


which the witness, in his testimony, re- 


peated, 
The morning was somewhat wet and 


cold; but, contrary to any practice in the | 
ship before, an arrangement was made for 
When break- | 
fast was ready, Dominy invited the witness | 


having breakfast on deck, 


up; but he remonstrated with Dominy 
against eating on deck, and refused. 

While the rest were at breakfast, and 
between nine and ten in the morning, an 


alarm was given that the ship was sinking ¢ | 


and the carpenter reported that there was 
eight feet water in the hold. 


the ship would sink in a few minutes. Ife 
set hands to the pumps, and ordered out 
the boats to save life, as he said. 


After this, a short time, two ships hove 


in sight, and appeared to alt-r their course. 
While the hands were pumping, the witness 
proposed to the prisoner to go down be 
low, and see ifthe leak could not be stopped; 
to which he replied—* How the devil are 
you going down among those hogsheads >” 

The hands were still at the pumps, and 
signals of distress were hung out for these 
vessels, and two of them passing on regard- 
less, the prisoner refused to hoist others. 
One of the ships, which proved to be the 
Isabella, bound for Havanna, came up 3 and 
the captain being asked if he would take 
on board a number of passengers to save 
life, consented, 

The passengers were advised by the 
prisoner and Dominy to be as quick aS POse 
sible in collecting their baggage ; that of the 
witness was taken and put in the boat; and 
Jenks, who was about going with the other 


passengers, invited the witness to go3 but. 


the witness said to them, “Gentlemen, I 
am not taken by surprise ; the water has 
been coming in all night: the vessel can be 
brought to the land, and 16 er $17,000 
saved. Lam determined to remain on boar! 
and sink with my property, or run the ves- 
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and related to, 


The pri- 
soner turned off the matter with a laugh; 
told him that he was haunted by Goodrich, | 


The prisoner |, 
appeared to be much frightened, and said | 


| sel on shore. The witness absolutely re. 
| fused to go, and the boat departed, ~ 

They reflected on, and reproached, the 
witness for not going in the boat; but he 
| told them that by pumping they had alrea. 

dy lowered the water a foot, which, by the 
appearance in the cabin, was the case Th 
prisoner told the witness he knew nothins 
about it. One Reed, who went below, said, 
jin the hearing of the prisoner, that they 
was no danger, the water had lowered 
foot and a half,and that she micht easily |y 
runon shore, The prisoner peremptoiily 
told him that he knew nothing about it, and 
angrily asked him what business he had |e. 
low, 

After the passengers left the vessel, some 
person went in the cabin and brougut up the 
wine, porter, and brandy, and all the hands 
were invited to drink as = much as they 
pleased, as none of it could be saved, 

‘The vessel being about fifteen miles from 
| land, Dominy advised to have her anchored; 
but the witness made use of every argu 
ment in his power against this step: and 
finding that neither entreaty nor remon 
strance would prevail, he told them that if 
they attempted to cast anchor, he would 
stand by with an axe and cut the cable. 

Finding him determined, Dominy and the 
prisoner hesitated, and at lenght agreed to 
call a council of the erew. defore the 
council was called, much argument was 
made use of on both sides ; in the course 0! 
which, Dominy said, that he had been oa 
beard two or three ships that sunk at sea, 
and that they went down very quick; aud 
the prisoner said that he had been on board 
of ove or two that lad sunk, and they wet 
down in a minute, 

The council being called, it was the 
unanimous opinion of all, except the pr 
soner and Dominy, who made no objection, 
that it was the best to run the vessel eb 
shore, and save a part of the cargo. Imme- 
diately after this, orders were given to 
clew up the sails, which was done, and the 
hands were often stopped from pumping. 

The witness was very solicitous that s!<- 
nals of distress should be hoisted, but Do- 
miny and the prisoner seemed hackward - 
this step; and the prisoner once refused 
alleging that he had hoisted three; and 
would hoist no more, The liquor being on 
the deck, the prisoner said, “ Here, boys: 
drink freely.” 
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While the vessel was proceeding towards 
the laud, in a smooth sea, and with a fa- 
vouravle breeze, the prisoner and Dominy 
went apart, and often whispered toge- 
ther. Lhe witness overheard Dominy say 
to the prisoner, ** You know the situation of 
tluugs as Well as myself; and we must come 
« an anchor.” He made use of entreaty, 
and said to the prisoner, “ Why don’t you 
qu It a7? 

‘Lhe hands were thereupon stopped from 
pumping, and put to other business ; the 
‘yrisouer telling them that it was of no use. 
as the water gained on them faster than it 
was pumped out, 

Soon atter the witness had overheard the 
private Conversation between the prisoner 
aid Dominy, as above stated, he asked 
them why they must come to an anchor, 
aud they told him that the ship and cargo 
lad been insured, and unless they came to 
ai anchor in eight or ten fathoms water, they 
could not save the insurance, ‘The witness 
wld them that it was their duty to make 
every exertion in their power, to save the 
ship and cargo for the underwriters ; and 
endeavoured to convince them, by every 
argument, of the reason and legality of that 
position, ‘The prisoner said that he would 


water, and get a sail under the bottom of 
the ship to stop the leak. 

Notwithstanding every argument, remon- 
strance, and entreaty which the witness 
could use, the vessel was brought to anchor 
at four o'clock in the afternoon, in eight 
fuhoms water. No effort was made to draw 
a sail under the bottom ; and in view of a 
tine sandy beach, with a fine breeze blow- 
ing directly towards shore, the boat was 
ordered out 3 some provisions and the car 
penter’s tools put therein, and every person 
ordered to get into the boats. 

‘Three vessels, one of which was a pilot 
boat, were then in sight; and the witness 


but for fifieen minutes 3 stating that his life 
was in their hands, and his all at stake. 

Before leaving the ship, he requested 
them to walk with him apart into the stern, 
when he told them they had made a confi- 
dant of him, by ages. to him the secret 
relative to the 30,000 in specie: and 
asked them if As Vv had taken it out. 

They re pli ied that they had not; that 
the lives of the men were of more value 


) their conduct, and they 


. 


| find a house. 


‘did not deem it prudent. or 
eutreated Dominy and the prisoner to wait | 


185 


than the money ; but when the inquiry was 
made they appeared amazed. 

Finding them determined, the witness 
‘threatened to inform the underwriters of 
said that, as he was 
interested his testimony would not be re- 
ceived, Before the council was called the 
witness had made the same threat. 

When the boat was about leaving the 
ship, the witness told them that he had con- 
cluded to stay 3 and they told him that if 
he remained on board, it would be out of his 
power, by morning to give any information. 
lhe prisoner and Dominy being armed 
with pistols, the witness construed the 
above declaration into a threat to murder 
him, and actually feared they would do so, 
it he refused to accompany them. 

Ile therefore went on board of the boat, 
and they left the ship at about half after four 
o'clock. ‘The witness thought that one of 
the pilot boats, which was approaching the 
vessel, would reach the ship before the boat 
reached the shore, which was actually the 
case. He begged them to carry him on 
board the pilot boat, which they refused, 
After they saw the first pilot boat reach the 
ship, the witness requested the prisoner and 


Dominy to go with him on board ; but they 
come to an anchor in seven or eight fathoms | 


said that he had been dying all the way; 


and that it would be dark before they could 
reach the vessel. 
pilot boat came along side of the ship, and 


About sunset the second 


both remained there all night. A little after 
sunset the prisoner asked the witness to ac- 
company him, and find a house to avoid 
the inconvenience of lying on the bare 
ground; and in about ten minutes af- 
ierwards, he came again and requested the 
witness to go with himself and Dominy to 
At this time the witness, con- 
ceiving that Dominy and the prisoner 
_were both armed with pistols, by reason of 
his having seen them armed in the ship, he 
safe to go 
with them from the shore, and refused so 
‘todo. They then left the company, and 
walked down to the seashore. The wit- 
ness then requested a young man, named 
William H. Smith, to go with him to 
find a house 3 and, after proceeding about 
two miles through the woods, came to the 
house of a gentleman named Alcock, with 
whom they staid all night. The witness 
related to his host all the circumstances.* 


* The place where the boats landed, after the 
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In the morning Alcock accompanied him 
to the shore, where they found the prisoner 
and Dominy. ‘he prisoner inquired where 
the witness had staid during the night, and 
told him that Dominy and himselt, the pre- 
ceding evening, had tracked and followed 
him as long as they could see. 


The witness then asked the prisoner to- 


go to the ship, then fair in sight, with the 
pilot boats alongside. An attempt was 


made by the prisoner, with three or four of, 


the hands in the boat ; but, by reason of the 
surf, this attempt failed. 


The witness and his companion then re-. 


quested of the prisoner, permission to take 


the boat and proceed to the ship, but he | 


refused, alleging that he could steer a boat 


as well as any man. One of the pilot buats 
remained alongside the ship until eleven or | 


twelve o’clock, when she sunk. 
perty of the witness on board, was worth 
six or seven thousand dollars, and it was not 
insured, 

The most material part of the testimony 
of this witness, on his cross examination, 
which was very lengthy, is as follows. 

That about two hours after the ship sunk, 
the witness made a statement, in writing, 
containing the heads of some of the most 
important particulars relating to the voyage 
and the destruction of the ship, and read it 
to the men, and told them he would write 


it off again, or make a full statement for the | 


underwriters. This statement was made 
with a view of refreshing the memory ; but 
it did not contain half the facts the witness 
had above related; for at the time it was 
written he had no more paper. 


From the time the witness sailed from the | 
Balize, fearing some disaster would befall | 
the vessel, by reason of the suspicious con- | 


duct of those intrusted with her care, he 


had kept a journal, which had enabled him || 


to make the statement of the principal facts, 
above mentioned, and be precise in dates, 
in his testimony. This journal was now 
either lost or mislaid. 

On the way from New-Orleans to the 
Balize, Jenks told the witness that he was 


—_— 





abandonment of the ship, is about eighteen miles 
from Currituck inlet, on the coast of North Caro- 
lina, and about seventy miles easterly from Nor- 


folk, in Virginia. There is a beautiful sand-beach | 
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The pro- | 


, interested in the voyage, and had money oo 
board, but did not name the sum, and after. 
wards told the witness that he was ine. 
resied to the amount of $18,000. Donny 
and the prisoner charged the witness not 1, 
diseluse the secret to Jenks concerning thy 
specie, which they had tnparted to hin, 

After the boat arrived on shore, the wis. 
ness informed the prisoner and Domi), 
concerning the secret confided to him }y 
Jenks touching the money, when they apie 
peared very much surprised, and wondered 
how he knew it. 

During the cross examination, the court 
inquired of the witness whether, when le 
overheard the conversation between Do. 

| miny and the prisoner, he, the witness, un- 
derstood that the prisoner was in favour of 
running the vessel on shore. To this the 
Witness auswered, that he understood the 
prisoner wanted to anchor the vessel in 
eight fathoms water. 
| From the direct examination of the wit 
ness, continued by Tlofiman, it: appeared 
jihat the witness is a planter, having a fami- 
ily, residing in Seott county, in the state of 
| Kentucky. Afier the destruction of the 
ship, the witness went to Nortolk, and stat- 
ed the circumstance of the vovage and loss 


tu several ventlemen, whom he named. 
‘The prisoner told the witness that he 
was an American, born in this country, of 
| Gaerman parents. 

We have been thus particular with the 
testimony of this witness, 
weight of the whole prosecution, in a mea- 
sure, rested on his statement. We purpose 
to show, in the testimony of the 
withesses, introduced for the 
corroborating the preceding statement, 
merely the prominent points of accordance 
and disagreeimcnt. 

Benjamin Sweeny, on being sworn, stat! d 
| that he shipped on board the Aristides, as @ 
‘hand, on the 23d of April last. She lay on 
the other side of the river at New-Orleans, 
had on board bricks and some_ sassalras 
‘root, which, after being discharged, and a 
| ballast of stone put on board, no other cargo 

wa8 shipped, except the freight of Ferguson. 
| Dominy had told the witness that there wes 
|| acargo of molasses, sugar, and tobacco in the 
lower hold. The witness, after having bee 
absent from the vessel four days, on his retun 
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of seventy miles, near, or on which the boat || Went on board, and found the fore and main 
‘anded. The place is called Mag’s Head. 


‘hatches of the lower deck nailed and cork- 
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ed down: but the steerage hatches being); wind did not require, if the object were to Hy 
open, he particularly examined, and found || run the ship on shore. Mth 
nothing in the lower hold, except some wood || From the time the witness first saw the Lis 
and stone; and from the time he first en-\, ship, her manoeuvres were very singular, 
tered until the vessel sailed, he did not per- || and he suspected her to be a Spanish man 
ceive any dillerence in the quantity of wa-, of war cruising on our coast: for she seem- | 


ter she drew. At the time the cargo of|| ed to keep first one way, and then another. 
Ferguson was put on board, the steerage |) She had uo signals of distress flying. The 
hatches were fastened down as the others | witness is a young pilot, and at the time he 
were. | first saw the Aristides, there was an old, ex- 
He told Ferguson, while sick, that when || perienced pilot on board his boat, who ad- 
he recovered, he wished to impart something | vised him against going on board the ship, 
tv him in confidence. kh was concluded, at | or running near her, 
the council on board, of which he was one,|, ‘The witness ran to within about a mile 
torun the ship into three fathoms water, and | and a half of the ship, before she came to 
save the cargo 3 but the prisoner insisted ;, an anchor. Another pilot boat first reached 
ou running her into eight fathoms water, and | her; and when that belonging to the wit- 
auchoring. ‘Che lead was hove the whole || ness first went alongside, he found that the 
way, from the time she was sinking until | name of the ship, or the board containing the 
| 


she ran into seven and a half fathoms water. |, ame, had been recently torn off. The 
There would have been no difficulty in run- |, word New- Yor’. still remained. The ship 
ning heron shore, or even to have kept her | lay in the trough of the sea, her cable was 
free until she was brought to New-Orleans. || serviced to prevent it from chafing, and the 
On his cross examination by Wells, the || starboard lumber port beaten in.* 
witness further stated, that he suspected | On examination between the decks, it 
nothing in particular by reason of finding no || was found that the water head had burst off 
cargo on board; and that he had no oppor- | from the lower hatches; some floating wood 
tunity, after speaking to Ferguson, to tell || was discovered, but nothing which indi- 
him there was no other cargo on board ex- || cated that there was a cargo in the lower 
cept his. | hold. flad there been such a cargo as mo- 
The questions submitted to the council | lasses, sugar, coffee, and tobacco, the wit- 
were, whether it was best to run the ship on | ness would surely have been able to have 
shore, togo to the Isabella, or to anchor her | ascertained the fact; as it was his principal 
off; and the final result was as above stated, | object in staying alongside to save the car- 
When proceeding towards shore, the wind | go. 


| 











was fair aft. The mainsail, main-top-gal-| Ife took out twenty barrels of pork from | 
lant sail, and the main-top-sail, were clewed | between decks; and would have made an 
up ; the royals were not set. effort to have got her either in port or ie" |i 
The witness lives in Baltimore ; came | ashore but for the want of hands. He thinks 
here with Ferguson to try to get his wages ; || that she might easily have been taken into | 
bore his own expenses, and has received no |, Cape-Henry harbour, | 
money as a reward fur coming. | Hoffman here read the bill of lading of | 
Gabriel M‘Kee, on being sworn, concur- |, the goods of Ferguson, freighted from New- i 
red with Sweeny concerning the want of | Orleans to New-York. y 
cargo in the lower holds inthe circumstance || Beunet Cooper, on being sworn, testified a) 
of ihe fore and main hatches being fastened | that he is a pilot, residing in St. Mary’s 5:4 i 
down, and the steerage hatches left open, || county, in Maryland. Le came alongside ) 
and in that concerning the wood in the | arecenseittetianhdaialidatauaadaditaaiatin Ny 
lower hold. = : . ; 
Robert S. Keeble, on being sworn, testi- || * This is a species of door in the ship, perhaps, | 
fied that he is a pilot by profession. residing || three or four feet square,made either before or aft ia) | 
i | vi ’ >| aship,forthe purpose of taking spars or other lum- Vy 


in Baltimore. He saw the Aristides when | per into the lower hold. It is made so low down, 
she was about twenty miles from, and pro- | that when a vessel is light it comes near the wa- 
ceeding towards, the shore, ina W. N. W.|| ter; when loaded, it comes entirely under the 
direction. They took in the fore-top-gallant | water; and when a ship is at sea, it is corked 
sails and foresail, which the state of the '' and pitched in, and secured by strong bolts. 
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ofthe Aristides between four and five in 
the afternoon. The testimony of this wit- 
ness, relative to the situation of the ship, 
corresponded precisely with that of the last. 
It was his opinion, that, had there been a 
cargo of molasses on board, she would 
have gone down before she did; and that 
she might, without the least difficulty, have 
been brought on shore by those who aban- 


doned her. The only reason which pre-| 


vented an attempt to bring her in by the 
witness, was the want of hands. 


He took out- twenty-six barrels of pork, ’ 


and left her at nine o’clock next morning. 

This witness, and the preceding one, con- 
curred with Ferguson in showing that the 
wind was blowing directly on shore when 
the ship was anchored. 

William H. Smith, on being sworn, stated, 
that he resides in Keutucky, about a mile 
from Ferguson, who is a man of property 
and respectability, 

The witness was a hand on board the 
ship at the time she met with the disaster. 
He was one of the hands placed by the 
prisoner at the pumps, and was called away 
by him from pomping. Dominy tore off the 
name of the ship from the stern, while the 
prisoner was looking out of the cabin win- 
dow. 

Malcolm M‘Cloud, on being sworn, testi- 
fied, that he shipped as a carpenter, and that 
before the vessel left the Balize, there was 
six feet water in the lower hold, which was 
afterwards pumped out, and she remained 
free. During the voyage, Dominy was 
constantly inciting the witness to repair the 
boats ; in doing which, the witness, during 


- the passage, was much engaged. 
This witness, in his cross examination, | 


stated, that, after the vessel sunk, Ferguson 
requested the first mate and the other sea- 
men to sign the statement, which he had 
diawn up, offering them to see their wages 
paid by the insurance companies ; but the 
seamen, of whom the witness was one, re- 
fused. 

George G. Wright, on being sworn, tes- 
tified, that he was a passenger, with five 
others, including Capt. Jenks, on board the 


ship, on her passage from New-Orleans to | 


New-York, 

This witness concurred with Ferguson, in 
the suspicious conduct of Jenks, Donny, 
and the prisoner, on the passage to the Ba- 
lize ; from all which, he, the witness, be- 


lieved that a fraud was meditated by them 
against the underwriters; and his suspicions 
were heightened by the relation which 
Jenks gave him,*concerning the quarrel 
with the prisoner. 

While at breakfast, on the morning of the 
|17th of June, while the first: mate was 
| pumping, the prisoner asked him if the 
| pump sucked ; to which he replied, ves— 
but that the water came out clear.” Whey 
the leak was discovered, Jenks asked the 
prisoner if he was going to hoist signals of 
distress, and he said, “It was time enough 
yet.” 

‘The witness, soon after the vessel was 
found to be in a sinking condition. went in- 
to the cabin, and the prisoner appeard 
much agitated, and said she would not live 
two hours. The witness then took his trunk 
and went on deck. When he was about 
hoisting a signal of distress, which he broughit 
| up from the cabin, the prisoner took it out 
of his hands, and hoisted it very low. 

The first vessel passed regardless: and 
the witness went on board the Isabella, with 
Jenks and the other passengers, Ferguson 
refused to leave the ship; alleging, that he 
would stay with his property. 
| After the departure of the boat from the 
| ship, her signals were struck, and her move- 
| ments very singular, She appeared at times 
| to be standing for the Isabella, and again to 
be lying to; and when the witness saw the 
signals down, he was apprehensive that they 
had murdered Ferguson 3 and, for his sake, 
the witness wished he had remained on 
board. 
The counsel on behalf of the prosecution 
_ here offered to prove,that there were policies 
of insurance effected at different offices in 
this city, to the amount of $52,000 ; $6,000 
on the vessel, and $46,000 on the cargo. 

Wells objected to this evidence, to the 
extent offered ; arguing, that as the prisoner 
was charged inthe counts under the second 
section of the act, of sinking thiy ship, with 
an intent to prejudice the “ American lust 
rance Company” of the amount for which 
the vessel was insured, the public prosecutor 
ought to be confined in his evidence, to the 
proof of that policy alone, ile ought not 


(to be permitted to go into evidence of 


matters which he has not charged against 
the prisoner in the indictment. As far as 
relates to underwriters on the = carg 


the indictment does not charge the prisoner 
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with having committed the offence with an 
intent of defrauding them. The evidence 
oflerred was, therefore, improper. 

Griffin argued that the evidence offered 
was admissible, for the purpose of showing 
the quo animo, Asin murder, the public 
prosecutor is often allowed to show facts 
and circumstances, calculated, in the mind of 
the prisoner, to influence him to the com 
mission of the act; so, in this case, if the 
public prosecutor is permitted to show an 
insurance toa great amount, effected on a 
eargo which did not in fact, exist, is not a 
stronger motive furnished for the perpetra- 
tion of the crime charged in the indictment? 

His honour the Judge, after stating the 
substance of the indictment, and of the sta- 
tute applicable to the question, decided, 
that the public prosecutor had a right to in- 
troduce the evidence offered as a circum. 
stance. Supposing the fact of these insu- 
rances on the cargo to exist, there was surely 
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\the jury under peculiar embarrassments, 
He felt himself totally incompetent to do 
justice to the subject; and begged the in- 
dulgence of the jury. 

‘The prisoner was indicted under two dif- 
ferent sections of the statute, and in the two 
different characters of captain and owner. ° 

The evidence did not, in the view of the 
counsel, establish the fact, that he was the 
owner, or part owner, All that we have on 
this subject from the evidence is, the con- 
fused recollection of Ferguson: for it will 
be observed, that throughout his relation, 

he blendsDominy and the prisoner together; 
and he speaks of things imparted to him 
iby both, when it is uncertain to which of 
them the declaration is attributable. From 
the whole history of this transaction, it is the 
/most probable that she belonged to Jenks 5 
‘and if the jury believed this, there could be 
no difficulty on this question. 

| ‘The indictment charges the prisoner, as 





an expectation of gain; and the greater the | captain of this ship, with sinking her, to de- 

: . -. | : ‘ * 
gain, the greater the inducement to commit | fraud the “ American Insurance Company.” 
the offence. | From the evidence in this case, it does not 


Klisha W. King, on being sworn, testified, 


that John W. Dominy was born in Suffolk | 


county in this state. He lived in this city 
several years, and his character was very 
sood, 


It was here proved, by Pelatiah Perrit, | 


that in the month of May last, he effected an 
insurance on the vessel at the American In- 
surance Company, for $6,000, at a premium 
of two and a half per cent. The insurance 
was effected in consequence of written or- 
ders, contained in a letter from Dominy, 
bearing date at New-Orleans, on the 19th 
of May last, addressed to Messrs, Goodhue 
& Co. of this city, merchants. 

Another policy from the same office, on 
the cargo, which was specified as consisting 
ofthe same articles represented by the pri- 
soner and Dominy to Ferguson as being in 
the lower hold, was effected some time in 
June, to the amount of $10,000. 

Other policies, effected in the Pacific Tn- 
surance Company, and that of New-York, 
to the amount of $36,000, were also proved. 


Here the evidence closed, and the public | 


prosecutor rested his cause. This was at 
about half after one o’clock, on the morning 
of the 12th. 

Wells said, that at this late hour, so ex- 


housted as he was, through the fatigue of || she left New-Orleans. 


| appear that he did a single act in sinking the 


vessel. ‘Taking the evidence in the most 
favourable light for the prosecution, the pri- 
| soner was only conjoined with Dominy, in 


| the scheme of destruction. 


The counsel admitted, that if the right of 
recovery on the policies of insurance were 
‘in litigation, the insured, under the state of 
‘facts in this case, could not recover. But the 
{Jury would consider, that this was a criminal 

prosecution, in the issue of which the life of 
|a fellow being was involved. Here the hu- 
manity of the law required the adoption of 
rules, different from those by which civil 
controversies were to be determined. The 
jury must be convinced, by evidence clear, 
conclusive and overwhelming. In this case, 
it is immaterial whether the scheme of sink- 
ing this vessel were or were not fraudulent ; 

because the jury, before they could pass a 
i verdict against the prisoner, must be con- 
'vinced that he committed the act. Should 
| the jury believe, that either Jenks or Do- 
| miny, or both, perpetrated the act, even 
‘with the knowledge of the prisoner; or 
'| should there remain a doubt on the subject, 


}] us 
|| he cannot be legally convicted. 


| There is no probability, that this design 
! 


| 


Had this beon the 


this lengthy investigation, he rose to address\' case, they would not have taken a cargo on 


'| of sinking the vessel was conceived, when 
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freight. Is it possible, said the counsel, | 
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that a fraud, on so extensive a scale, in the , have firstimparted to these men that this car. 
accomplishment of which so much was to | go wason board, and then leave the steerage 
have been gained, could have been medi- || hatches open for inspection ? Above all, had 
tated and contrived before the vessel sailed, | these men, in truth, discovered that there was 


and that the property of Ferguson should | 
have been taker on board, and himself a pas- | 
senger,to be a spy upon their actions? Why | 
did they not reject his proposition of taking 
himself and his freight > The object certain- 
ly was inconsiderable, and the freight was 


not to be paid until their arrival at this place. | 
The counsel, on this head, urged to ong 


jury, that the taking on board this property, 
and those passengers, in his mind, was | 
wholly inconsistent with the idea of original 
fraud. 

The counsel averred, that, in this case, | 
not a solitary act towards the destruction of 
the vessel, had been proved against the pri-, 
soner; and that the case rested wholly on 
circumstantial testimony. In the view of 
the counsel, the circumstances were not 
such, as left no room to doubt. 

The jury would perceive, in the testi- 
mony of Ferguson, much colouring of the 
imagination ; and throughout his statement, 
it can be discovered, that he was ardent in 
pursuit of this property, under the loss of 
which he is now smarting. 

The counsel here proceeded to point out, 
to the view of the jury, several circumstances 
of suspicion, related by Ferguson and 
Wright, in their testimony, and particularly 
those which excited the apprehensions of 
those witnesses, thatthe murder of Fercuson 
was contemplated. It is not pretended, 
that all the crew were concerned in this dia- 
bolical scheme, and it is, therefore, utterly 
impossible that the perpetration of murder, 
in the presence of so many witnesses, could 
have been conceived. 

The counsel contended, that the want of | 
the cargo, represented by the prisoner to | 
Ferguson as being on board, was not satis- | 
factorily shown, The fact had been at-' 
tempted to be established by the testimony 
of Sweeny and V‘Kee; but both ofthese wit- 
nesses absented themselves from the vessel. 
for some time, and may have been mistaken 
in the examination they afterwards made, 
It is to be credited, that, if a fraud so glar- 
ing as that of having an insurance effected 
on acargo which did not exist, had been me- 
ditated, that the prisoner and his companion 
should have been so inexpert in mischief, so 








destitute of even common prudence, as to Lhe 
pris 
It we 
such 
appr 
no cargo on board, after the information re. tu Fe 
| ceived from Dominy, would they not either God 
have disclosed it to others, or have told Do- thot 
miuy himself / On this point, the counsel in. tem 
| sisted, that the testimony of the pilots was A 
‘founded on mere suspicion: they liad no dre. 
}means of determining whether this cargo cipl 
was in the lower hold or not. ; scl 
Although the pilots expressed a decided rea 
opinion, that the vessel could have been lila 
carried in without difficulty, yet it seems sain 
they did not think proper to hazard the are 
attempt. Notwithstanding all the testimo- pe 
ny which had been produced concerning ai 
the practicability of bringing this ship to un 
land, still it resolves itself into a question ot a 
judgment or opinion: and for a want of sti 
judgment, the prisoner ought not to loose his - 
lite. Allthat had been stated by Ferguson on i 
this part of the subject, was prompted by 
strong personal feelings, and biassed by in- B 
terest ; and if the jury could not bring their 
minds to the conclusion, that the prisoner, . 
on this occasion, exercised his judgment cri- uv 
| minally, they ought not to find him guilty. r 
The ship was several miles from land when ' 
abandoned 3 the accession of water had im- 1 


peded her course, and, no doubt, the pri- 
sioner considered it dangerous to remain on 
board until, or during the night, Even Fer- 
guson himself, whose property, as he t- 
forms us, was all at stake, when the pilot 
boats were in sight, and no danger could 
have been apprehended from Dominy and 
the prisoner, until the arrival of the boats, 
did not venture to remain on board. 

The counsel in the conclusion of his ar- 
gument, urged to the jury, from a variety 0! 
considerations, that, even should they be- 
lieve that a fraud had been committed, 
there was no evidence that the prisoner 
was guilty of sinking the vessel. At the 
time of the disaster he is found anxious, 
agitated, and sparing no exertion; and, atthe 


/ time the passengers went on board the Isa- 


bella, as a measure of safety, the prisoner 
remained on board, and induced his men to 
Stay. 

in fine, there was not that clearness and 
certainty of guilt, in this case,upon which @ 


\ conscientious jury with safety could repose 
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They had an awful duty to perform to the }}er or part owner, contrary to the real 
prisoner, to themselves, and to their God. | fact. 
twas incumbent on them to pronounce Griffin regretted, that at this unusua! 
such a verdict as their consciences would | heur, when the attention of the jury and li 
approve ; but the counsel conjured them | own powers were exhausted, it had falles 
ww remember, that vengeance belonged te | to his lotto sum up the evidence. ‘Loa con 
God alone; and he hoped their verdict, | merci«l community, the advantages derive: 
though founded in strict justice, would be | from insurance were incalculable. Withou: 
iempered with mercy. | it, in fact, commerce could not exist 3 to: 
After the counsel had concluded his ad- | that meritorious set of men, called undev- 
dress to the jury, Griffin referred to a prin- | writers. could not continue to insure, unle> > 
ciple of criminal law, upon which the coun- | frauds of that nature which this case affords 
scl for the prosecution intended to rely, He |, were restrained by the strong arm of public 
read from 4th Black, Com. p. 34, that,“ a justice. It is unjust and cruel in the ex 
man may be a principal in an offence in|, weme, that houest men should be subjeciec 
two degrees. A principal in the first de- || to pay for the frauds of others. 
sree, is he that is the actor or obsolute per- |) Hence, a statute has been enacted by 
peirator of the crime; and in the second de- | Our national legislature, highly penal in 1: 
sree, is he who is preseut, aiding and abei-| provisions, placing the offeuce with whicii 
ting the fact to be done. Which presence! the prisoner is charged, in the same 
uced not always be an actual, immediate | grade with treason and murder. Nor let i: 
standing by, within sight and ‘a be considered that the penalties of thi. 
| 
| 
| 


fact; but there may be, also, a constructive | statute are too severe ; for, in atrocity anc 
presence, as when one commits a robbery | moral turpitude, even treason and murder 
aud muider, and another keeps watch or, are of less magnitude than this crime. 
cuard at some convenient distance,” &c. || ‘Treason may, and often has, a colour of 
Ogden, in a speech of much energy, in| patriotism in its composition 5 and murdey 
which he expatiated on the several topies || Is often influenced by strong vindictive pas- 
of argument taken by his associate counsel, | sions, incidental to the frailty of our nature - 
and on some which had not, contended, | but the crime of sinking a ship emanate: 
ihat, to convict the prisoner under the first | from passions the meanest and most detesta- 
section of the statute, the jury must find that | ble, it has its inception in avarice, and ii 
le either sunk the vessel himself. or procur- | consummation in cool, deliberate villany 
ed it to be done. ‘This is a penal statute, | allied to the foulest perjury. 
and must be construed strictly; and the | Ifthe prisoner at the bar is in fact guilty. 
counsel submitted to the court, whether, if |! he is not entitled to commiseration frou. 
the jury should even believe that the pri-); the jury. He should be lopped off frou: 
soner stood by, and saw either Jenks or | society as an unsound member, In removy- 
Dominy scuttle the ship, without taking anj/ing him, you remove a moral pestilence. 
active part himself, they would be justified || breathing foulness, and contagion, and deat. 
iu finding him guilty under this section, It is said, thatin this case the evidence i 
‘the common law doctrine, relating to| circumstantial; and the jury have been tol 
principal aud accessary, read from the au-| that therefore it was too unsafe for reliance. 
thority, does not apply to a prosecution un-| ‘Prue, said the counsel, it is circumstantial. 
der a penal statute of the United States. but not of less importance than direct anc 
With regard to the class of counts under! positive testimony. Witnesses may deceive 
the second section of the statute, the jury | and be deceived ; but a train of swong con- 
must be convinced that the prisoner was the) nected facts and circumstances in a case. 
owner, In part or in whole, before he could | leading the mind irresistibly to a fixed coi. 
be convicted. There was no evidence of the | clusion, cannotlie, We are not to require. 





ownership, except from the testimony of) in any case, strict mathematical demonstra. 
Ferguson, derived trom the declarations of | tion; but the evidence is sufficient if it sa- 
Dominy and the prisoner. Even if he did | tisfy any reasonable mind, 

say this, it is no evidence of the fact; be- | There are two questions in this case, saic 
cause, from a variety of reasons, he might || the counsel, tu which every fact arising tron 
be induced to represent himself as the own- the testimouy may be referred, Was dis 
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vessel fradulently destroyed ? And, second- 
ly, Uid the p:isoner at the bar either destroy 


her sviely, or, which is the same thing, | 


was he aiding, abetting and assisting in such 
des.rucuon ? 

ib erguson, in an examination of s'x hours 
in icngih, has given a plain, ecnueciod and 
circumstantial relation of this transaction, 
from its Commencement, referring to daies 
with wonderful precision; and in the most 
prominent facis, he stands strongly couiim- 
ed by the other witnesses, and by evidence 
extrinsic. 

Was not this vessel sunk by design 2 At 
the time the disaster occurred, there wes 
fine moderate Weather, ¢ smout sex, and a 
calm, light breeze, She was a good, tight 
vessel, sailing on a short voyage, along our 
coust, aud vet, without any adequate cause, 
she sprung a leak wihin «a few miles of the 
jand, ave sank. Independent of the frets 
stat-d by i erguson, this is rather strange 
and unaccounmable 

Uniortunaiely tor ihe prisoner, this mys- 
tery iss lved, we might almost say, inde- 
pendent of other taeus trom the mouths of wit- 
nesses. here was no cargo on board, and 
yet ansurances are effected, on a pretended 
cai go tor $46,000, Here then a motive is 
furnished, on che part of the prosecution, for 
the destruction of this vessel. Had she a 
cargo—ihat proof is in the power of the pri- 
soner 3 and from its not being produced, we 
may furly infer, even if it were not ex- 
pressly proved, that it does not exist, 


if this were a fair, bona fide, innocentloss, | 


why are not Jenks and Dominy produced 
on this trial as witnesses: Why were not 
witnesses produced from New-Orleans to 
prove the existence of this cargo? Had 
etlorts been made to procure such testimony. 
and an unforeseen failure followed. the Judve 


would, with ‘ut hesitation, have postponed | 


the trial. 

But independent of this want of testimony 
on behalf of the prisoner, whichaffords a vi- 
clept presumpuon that it does not exist, we 
have the postive, unecoutradicted testimony 
of Sweeny and M*Kee, strongly fortified by 
the iestimony ofthe twe pilots. Here the 
counsel commented, at some length, on the 
st rement of che two witnesses last named, 
concluding his comment by stating, that the 
mind was brought to this alternative, which 
could not be eyoided: either there was no 
cargo, or these two men, without iuterest, 


and without any assignable motive. 
been guilty of deliberate perjury. | 
But the prosecution on this: point does 
not stop here: the testimony of ihe two ne 
lois, relative to their search, goes far im ty 
establishment of this overwhelming. fier, 
that there was no cargo. 1 omit. said the 
“counsel, the circumstance of the veering of 
ihe ship on her passage to the shore, as Un 
important, and hasten to the situation jy 
which she was found by the pilots, fly 


had 


ry acl 

cumber port was beaten in! This is an over 
whelming circumstance. How came it out 
let purpose, aud by whose hands? 
Bat the testumony, gentlemen of the jury, 
scid the counsel, stops not here, pm 


—for w 


In a mo- 
ment of danger, and trepidation, and alarm, 
| tie board on the stern, rovrtainmyg tre name 
of the vessel, is deliberat. ly tori on! Why 
did they do this’ On the hy pothesis that 
(this vessel was wilfully, wickedly and frav- 
dalently sunk, was it not important that no 
vestige should be left of this iniquity: no 
ielue by which this intricate scheme of vil- 
Hany should be unravelled 7 ‘This cireun- 
stance, of 1iself, dependent of any other, 
|nails, and rivets, and clenches the conclu- 
‘sion of guilt, 
| The pilots were searching for a cargo: it 
Was the principal onject in remaiming oi 
board; and they mtorm us, that they ob- 
iserved no indications ofa caro in the lowe 


lig ' : 
hold, except some floniins wood 


Combining all these circumstances toze- 
her, to which m iV be added the represen- 
iation concerning the specie, and the f.lse 
floor, on which L shall not touch, can we 
avoid the conclusion that she was sunk by 
design £ 

i} Diu, sav the counsel, Why take on board 
‘che freight of Ferguson and the passengers, 
if the original object was the destruction of 
‘itis vessel? And I now ask the genticn! 
\\in return, whether the refusal to take o 
|} board this property, and those passenger 
iwould not have stumped the whoie enter 
| prise with a well-crounded suspicion. 

‘| The counsel, in the conclusion of an! lo. 
1 quent appeal to the jury, urged, that from 
(a variety of circumstances which he rec*)" 
itulated, the prisoner at the bar was the at 
thor of this destruction, by perpetrating the 
pact himself, or by aiding, abetting and as- 


' sisting others in its commission. which, ae- 
cording to the law read, would render him 


llequally culpable, 


pr 
1 


: 
CU 
al 
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Ifofiman, after an eloquent exordium. 
proposed (9 demonstrate -to the jury, Ist 
‘That there was no cargo on buard, and 2d 
‘That the vessel was auchored and destroy- 
ed by design. He was proceeding, in an 
able manner, to establish these propositions, 


when the jury, from the extreme fatigue of'|| 


aniuvesugation which had then employed 
more than sixteen hours, mentioned to the 
counsel thelr: situation, 

‘Lhe counsel then rapidly drew together 
the most prominent facis, touching the de- 
struction of the vessel; and in his conclu- 
sion, addressed the court on the subject of 


143 


RECORDER. 


|| the owner in part or whole, of the same 


|| vessel and des.royed her onthe high seas, 


| with an intent tu detraud ihe American In- 
surance Company, which had underwritten 
}a policy of insurance on «he vessel, to the 
| amount of $0,000. 

The first questiou for the determination 
ofthe jury, naturally arising, is, wheiher this 
| Vessel was wilfully destroyed; and the se- 
/cond, whether the prisoner at the bar was 
| the author of such destruction. 
| ‘The rule of law, referred to by the coun- 
sel for the prosecution, that if the prisoner 
| at the bar were aiding, abetting and assiot- 


| 


ch rging the jury, on the two sets of counts || ing in the perpetration of the offence, he is 
in the indiciment. Should the jury find the || equally guilty with his coadjutor, is un- 
prisover guilty on the first five countsin the || doubtedly correct, It has been objected 
indictment, as nut being the owner in part} by the counsel forthe prisoner, that the evi- 
orin whole, then, the counsel advised, that ! dence in this case is merely circumstantial. 
the jury should acquit him on the last set of | The rule in this court, even in capital cases, 
couats: but should the jury find him guilty |) is, that should the circumstances of the case 
on those last mentioned, he should be ac-|| be sufficient to convince the mind, and re- 


quitted on the first; for he could not be f move every rational doubt, the jury is bound 
found guilcy on the counts under both sec- || to place as much reliance on such cireum- 
lions of the statute, | stances, as on direct and positive proof: for 
We profess merely to present to our read- facts and circumstances cannot lie. And 
ers the outlines of the arguments of Messrs, || if, in this case, the jury should believe, from 
Wells and Griffin. Our limits are confined ; ! all the facts and circumstances, that this pri- 
and our aim is utility rather than embellish- |) soner was instrumental in the destruction of 
ment. | this vessel, either solely, or in conjunction 
His honour the Judge stated to the jury, | with others, however painful, it would be 
in his charge, that they could not be called | au imperious duty to convict him. 
together to discharge amore solemn andim-} A very impertant circumstance in this 
portant duty. From the patience manifested || cause, urged by the counsel for the prose- 
by them throughout this tedious trial, he had | cution, is the want of cargo on board this 
no doubt they would do their duty on this, vessel, Should the jury believe this, “a 
occasion, to the prisoner at the bar, and to| strong motive is furnished for the perpetra- 
tion of the offence charged against the pri- 
soner; and we have a right to interpret this 
circumstance against him. Had there, in 
truth, been acargo on board, the proofthere- 
of would have been highly important to the 
prisoner, on this oceasion 3 and in the ab- 
sence of all proof on that subject, the jury 


tions of an act of congress, of 1804: under |, have a right to infer strongly against him, 
should they think it was in his power, had 


the first section as belonging to, and being 
on board, not as owner, but as captain, *i such proof existed, to have produced it. 


themselves, 

At this late hour, so fatigued as the jury 
must be, his honour said, that he should not | 
minutely detail the testimony, nor even refer 
to more of the prominent facts than his duty 
required, 

‘The prisoner was indicted under two sec- 





the ship Aristides, on a voyage from New- 
Orleans to New-York, and wilfully and cor- 
ruptly destroying that ship, or procuring lier | 
tube destroyed ; she being the property of) been lost, might not anotl 


some citizen or citizens of the United procured at New-Orleans ? Still, the judge 
' said that he did not intend to instruct the 


this cargo, at least, have been produced ? 
If a set were not put or board, or had they 
ier set have been 


States. ) : 
The charge against the prisoner, under the |, jury that the want of a caro on hourd thie 


second section of the statute, is, that he was! ship was alone conclusive 


Mieht not the bill or bills of lading, of 
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Tt had, in the second place, heen strong- 
ly urged, by the counsel on behalf of the 
prosecution, that the manner in which this 
vessel was lost, without any apparent rea- 
son for such loss, independent of the fraudu- 
‘-nt destruction, and the conduct of the pri- 
coner immediately preceding the time she 
was sunk, furnish conclusive evidence that 
ve was either the author, solely, or concern 
ed with others, in such destruction. And 
it is said that all the circumstances attend- 
‘ug that transaction show, that this vessel 
might have been ran on shore, and the 
{eight saved. 
It had been with much reluctance that the 
court had proceeded, even thus far, in the 
‘estimony. His honour was aware, that. in 
a case involving such a vast variety of facts 
—~-a case in which every thing had been 
ssid that could be, and every argument 
urged on both sides, by counsel of the first 
eminence in the country, the jury had long 
“ince made up their opinion. 
His honour concluded his charge by say- 
ae ‘ye, that he forbore giving any opinion on 

fd ie merits of this cause ; but would leave it 
PHS ith the jury on two grounds—1. Should the 





tances in the case, that there was no cargo 

ees on board this vessel; and, 2. That, with 
7 ele proper exertions, she might have been 
brought on, or near the shore, by the pri- 
soner, and those under his command, the 
Jory might find him guilty. 

The course which the counsel for the 
prosecution advised, with regard to ac- 
autting the prisoner on one set of the 
counts inthe indictment, should he be found 
erty on the other, should be pursued by 
ie jury 3 for he could not be convicted on 
the indictment generally. 

The jury retired at about half after three 





rik io o'clock in the morning ; and, a short time 
t ay Hk before five, returned a verdict against the 
ie 4 ' prisoner, on the five counts under the first 
ae ‘ction of the statute, and acquitted him on 
4 ay} ne remaining part of the indictment. They 
\ eh ,ecommended him to mercy. 

a Tak On the 13th day of September, instant, 
: wad “* eleven o’clock, in the forenoon, the pri- 
] ye “mer was brought to the bar, in the pre- 
j Oey sence of a vast number of spectators, to re- 
* it a ( — sentence, 
: Be The counsel for the prisoner moved the 
7 ae court ia arrest of judgment, and the court 
} é 
en 


wry believe, from all the facts and cireum- | 


EW-YORK 


: assigned the time for arguing the motion a 
one o’clock, on the same day, 

At this time, the counsel] for the prisoner, 
in support of this motion, assumed the fo}. 
lowing grounds: 
| l. The court has no jurisdiction in this 
| case, Ihe third article of the constitution 
of the United States, establishing the Sy. 
/preme Court of the United States, and pro- 
| viding for the establishment of such jnfe. 
| rior courts as congress shall, from time to 

time, ordain and establish, does not ay. 
theorize congress to pass a law assigning any 
| justice of that court to hold a. circuit, or 
‘any other inferior court. By the second 
‘section of the second article of the constitu. 
‘tion, the president of the United States, 
with the advice and consent of the senate. 
‘is vested with the power of appointing 
judges of the Supreme Court, and all other 
oilicers of the United States, whose appoint- 
ments are not therein otherwise provided 
for, and which shall be appointed by law. 
The congress having established this court,* 
the judges thereof should have been com- 
missioned by the president in the same 
manner as the justices of the Supreme Court, 

2. The prisoner had been convicted by 

the jury on the first five counts in the in 
dietment, charging him as not being the 
owner of the vessel. The owner, as ap- 

| peared from the evidence, was on board; 

| and the prisoner acted, either in concert 
with him,or under his immediate directions. 
As the object of the second section of the 
act was to prevent the practice of frauds 
upon underivriters, so the object of the first 
section was, to prevent frauds against the 
owner. But here no fraud had been prac- 
tised against the owner, because he was on 
board, and most probably, aided in the de- 
struction. The prisoner, therefore, is not 
giiliy of any offence under the act of cou- 
gress, 

‘The counsel, in support of this ground, 
| mentioned to the court a decision of the Su- 

preme Court of this state, in the case el 
Philip Spencer, indicted for arson, in buri- 
inga mill, under the fifth section of the 





SS 





* Pinus court is established by an act of con- 
| rress. of 1892, dividing the United States into 
districts, and assigning the justices of the Su- 

preme Court, in their respective districts to hold 
| such eireuit courts. (1 Graydon’s Dig. Ut al 
' diciary, page 264.) 
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“act declaring the punishment of certain 
crimes,” wherein it appeared in evidence, 
thatthe prisoner burnt a mill, in concert 
with the owner, for the purpose of defraud- 
ing the insurers of the property. On the 
conviction from the court below being 
brought into the Supreme Court, it was de- 
cided, that the prisoner, having concurred 
with the owner in the destruction of the 
property, had been improperly convicted of 
arson, 

Griffin argued, in answer to the first ob- 
ection relied on by the opposite counsel, 
that the jurisdiction of this court, in its pre- 
sent organization, had been too long set- 
tled to be questioned. The Supreme 
Court of the United States had acquiesced 
in the act of congress assigning the duties 
of this court to be performed by the justices 
of the Supreme Court. The counsel, in 
support of this branch of his argument, ci- 
ted Ist Cranch’s Rep, 308, 

In answer to the second objection urged, 
the counsel contended, that the first section 
ofthe statute was general, and was intended 
by the legislature to embrace every de- 
scription of persons belonging to the ves- 
sel, (except the owner,) who shall, on the 
high seas, wilfully, and corruptly, destroy 
any vessel. The offence whereof the pri- 
soner is charged, comes within the words of 
the statute ; and it is immaterial whether 
the owner was on board, aiding, abetting, 
and assisting, in such destruction, or not. 
Should the construction prevail, for which 
the opposite counsel contend, then the own- 
er of a vessel, to defraud the insurers, may 
combine with the captain and crew, or ei- 
ther of them, and be present, commanding, 
aiding, and assisting in the destruction of 
the vessel, and such captain and crew would 
escape with impunity. This could never 
lave been the intention of the legislature : 
it would be affording encouragement to the 
most glaring frauds. 

ioffman said, he did not intend te enter 
into an argument on the construction of this 
Statute ; but he would barely suggest, if the 
court had any doubt on the subject, that, 


perhaps, the better course would be, to have | 


the case submitted, by his honour the judge, 
to the justices of the Supreme Court of the 
United States for their opinion. 

His honour said, he was fearful, if this 
course should be adopted, that much aid 
would not be derived from the justices of the 
Supreme Court. That body would hardly 
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| be inclined to interfere or give an opinion 
‘in a cause not regularly before them for 
adjudication. 

He was inclined to the opinion, that the 
offence, of which the prisoner is charged, 
|came within the statute. ‘The object of 
destroying this vessel was to defraud the 
| underwriters, and such object was known to 
the prisoner. If he either destroyed this 
vessel, or aided, abetted, and assisted in 
such destruction, though with the concur- 
‘rence of the owner, the act was wilful and 
corrupt, and is embraced within the statute. 
| Had no fraud or mischief been meditated 
‘against the underwriters or others, by the 
owner, who intended no injury to any other 
person but himself, then the destruction of 
this vessel, by the captain, in concert with 
the owner, would not have been corrupt. 

In this case, as the verdict stands, the 
prisoner was not the owner of this vessel ; 
she was the property of a citizen of the 
United States, and was destroyed by the 
prisoner, with the intent of defrauding the 
underwriters on the ship and cargo to a 
large amount. The principal part of this 
‘insurance was on a cargo which was not on 
board, and that known to the prisoner. 
| This vessel was, therefore, wilfully and 
corruptly destroyed, and no command or 








concurrence of the owner, under such cir- 
cumstances, could justify the prisoner. 

On the other ground of objection, rela- 
ting to the jurisdiction, the judge said, that 
his private opinion was decidedly in favour 
of the objection. The act of congress, di- 
recting the justices of the Supreme Court of 
the United States to hold Circuit Courts, was 
unconstitutional, and not binding on the 
judges. The Supreme Court was created 
by the constitution, and its powers and du- 
ties were therein defined. The legislature 
therefore, could neither add to the one nor 
to the other. This precaution was highly 
proper, as it respected the appellate court 

_of the federal judiciary. If, besides the du- 
ties prescribed for it by the constitution, the 
legislature were at liberty to add to them 

' such others, not only in their own court, but 
in courts with which they had no connex- 

‘ion, there would be an eud of that indepen- 
dence which should ever exist between co- 

ordinate branches of the same government ; 

‘and so long as such power shall contin- 

\ue to be exercised, and be acquiesced in, 








dependence on the legislature, which could 


_the Supreme Court will be kept in a state of 
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never have been contemplated by those who{ consistent are these duties, that, if the pres, 
framed the constitution. Ut is a fact, that! dent had been lett, ashe ought to have bias 
the Labour of holding Circuit Courts is be-|) to nominate and comniission a judze oj the 
come much more burdensome to the judges}, Circuit Court, it would hardly have vcey. 
of the -upreme Court, thin the discharge | red to him to offer such commission ., ; 
of their regular, appropriate, and coustitu-| judge of the Supreme Court 5 and i he hia, 
tional functions in the court for which they| and it had been accepted, such judge iyy 


| 
| 






are commissioned. 


so the fact is. that the business of the Su-!| 


preme Court is mach impeded by the atten- 
tion of the judges to their circuit duties, to 


the very great inconvenience and heavy | 


It may be added, for | 


| certainly have resigned the ove which jy 

| before held 

| dt will be seen also by the constitutioy, 

| that the judges of the Supreme Court hive 
net only a very limited orignal jurisdiction, 
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expense of the suitors therein, Congress; but little or none of a criminal nature--ay) 
have aright to ordain and establish, trom ‘ime! yet the most extensive crunmal coguiz rice, 
to time, such inferior courts as they may think | extending even to the capital ofiences, j 
fit; but they have no power to commission | given to them as members of the + incu 
the judges of such courts, nor to apport _ Courts.—Now, if congress Canuot exey 
any judge by law. If they thought proper, || the original jurisdiction of the Suprei 
therefore, that a Circuit Court should con- || Court beyond the bounds limeied by iy 
sist of a district and another judge, such oth || constitution, and so that court has decided, 
er judge should have been appoinied, as |; it is not seen how they can extend the juris. 
well as the district judge,on the nomination , diction of the several judges of thai court, 
of the president, and by ond with the con- || to cases over which the court itself lus nei- 
sentof the senate He should have been, ther original nor appellate jurisdiction; o1 
commissioned during good behiviour, and) how, because the constitution and. thei 
have received a compensation for his servi- |) commissions have made them judges ot iu 
ces. But no commissions have ever been | Supreme Court, congress can without thei 
granted to the justices of the Supreme | consent make them judges of an tier 
Court, constituting them judges of the Cir- | court. One thing is certain, that if congress 
cuit Courts; nor have they taken any oath! can make them discharge the duties of ove 
of office as such; and, instead of recei-) inferior court, they can threw into their 
ving a compensation for these heavy and | hands the business of every inferior tribw 
expensive duties, their salaries, as justi-; nal that may be established— and, indeed. 
ces of the Supreme Court, have been great | it is not long since that a bill passed buih 
ly diminished by them, The inconve-| houses of congress, assiguing, in certain ca- 
nience of the system, as it respects the ses, the duties of the district courts to th 
administration of justice, may also, tend judges of the Supreme Court. ‘The Pres- 
to show that the constitution, in this re-| dent, Mr. Madison, returned the bill with 
spect, has not been pursued. It could» objections, and it did not pass. ‘These ob- 
never have been intended, that the judg. | jections are not now before me, but, as 
es of a court whose principal duties are |) as they are recollected, they would apjly, 
of an appellate nature, should ever form a) as well to the act under consideration, a 
constituent part of those inferior tribunals || to the one for which they were made. — But 
whose decisions they were to revise. The. it is unnecessary to pursue this inquiry fur- 
disadvantages of such a system, in practice, ther; for although thisbe my own opinion, 
can hardly be estimated, exceptby those who) which Ihave thought it my duty to ex 
have had some experience in them. It is! press, it will be remembered that this ques- 
certainly desirable, that judges of an appel-| tion came before the Supreme Court in 
late court should form no opinion in an in- |) 1803, when the judges, waiving any opinion 
ferior tribunal ; and when sitting separate- || on the constitutionality of this act, were 
ly on questions which are to come before; pleased to consider the practice of a fev 
them in a court of appeals, or otherwise, the ; years under it, as precluding all argumen! 
benefit of consultation, so important to a} onthe subject. Whether, if the queste? 
suitor, and of a judgmentresulting from mocha t diel ever come before that court, it will 


consultation, without any previous bias, will | consider such acquiescence as putting at Test 
So very in-| this creat constitutional question, 1 ¢ 
isay——as it has never received a decision 0" 


be, in a great measure, lost. annot 
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its merits ; it is not yet too late, in my opi- | 
nion, to review the one which has taken 
place, but until that be done, in its proper 
place, this court is bound by it, and must 
suppose, Whatever its own opinion may be, 
that it has a right to hold jurisdiction of this 
case, and to pronounce judgment on the 
present verdict, 


Hereupon the judge, in a discourse of | 


some length, wherein he expatiated on the 
enorinity of the offence, of which the pri- 
soner had been convicted, and recommend- 
ed ‘o him to spend the time allotted to him 
in us life, in preparing for that which was 


—- 


(INDECENCY—EVIDENCE. ) 


WILLIAM W. JENNER’S CASE. 


/Maxwe ut and Price, Counsel for the pro- 
secution, 


Puonix and Gatr, Counsel for the pri- 
soner. 


Capacity, rather than age, is the criterion for de- 

_ termining whether a child of tender years 
oughi to be swornas a witness; and where such 
witness was introduced, and was found, on ex- 
amination, to possess sufficicnt intelligence, 





to come, proceeded to pronounce the aw- 
fil sentence of death; and assigned the 
time for his execution on the first Friday in 


but did not understand the nature of an oath, 
nor the consequence of swesring false, it was 
held that the court might instruct such wit- 














March next, between the hours of eleven 


it the forenoon, and one in the afternoon, 


of that day. 


AT a COURT of GENERAL SESSIONS 


of the Peace, holden in and for the City 


and County of New-York, at the City- | 


Hall of the said City, on Monday, the 1st 
day of September, in the year of our Lord 
one thousand eight hundred and seven- 
teen— 


PRESENT, 


The Honourable 
JACOB RADCLIFF, Mayor. 
JOHN B. COLES, Alderman. 
JAMES WARNER, and ? Special 
JAMES HOPSON, § Sestices. 
HUGH MAXWELL, District Attorney. 
Joun W. Wyman, Clerk.* 


GRAND JURORS. 


Joun J. WesTERvELT, 2“oreman, 
Joun BuLKLey, Tuomas Mitier, 
Joun G, Warren,  B. P. Metick 
Tuomas B. Jansen, Cary Jupan, 


ness betore administering the oath. 


| The indictment against the prisoner con- 
tained three counts. ‘the first for gross in- 
| decency towards certain young females, 
|| named in the indictment, whom he had un- 
der his care as a schoolmaster ; the sccond, 
for an assault and battery, commuted on one 
of the females named in the first count, with 
an intent to commuta rape; and the third, 
| for a simple assault and battery, on the same 
persons. ‘The time laid in the indictment 
was on the first day of June list. 
‘Lhe rigid rules of law require, that every 
\ offence with which a prisoner is charged, 
| should be explicitly, and in plain language, 
| stated, ‘The proof should correspond; and 
|'the report, or history, of the case, should 
|, convey an adequate idea, With the indict- 
| ment and evidence, in the case before us, 
| never have we been so much at a loss. 
‘Lhe purity of the page shall not be stain- 

ed; and, if it is in the power of language, 
,our readers shall understand the precise na 
|| ture of the offence laid in the indictment. 
{On this occasion, we beg of them to excuse 
| circumlocution and indirect demonstration. 
If not in the former, yet in the latter mode 
of reasoning, we are fully justified, even by 
‘the authority of Euclid, (Simp. Euclid, 








| 


Ano, L. Hausreap, Apr. ScHERMERHORN, | lib. 1, Prop. VIT. and NXVL.) 


SamMveEL Wicarns, 

J\mes GILLENDER, Georce Purrer, 

Winuram Bett, Joun I. Mumrorp, 
Divie Beruune. 


Tuomas Carperry, 








* This gentleman was appointed in the room 
of Robert Macomb, who was removed by the 
council of appointment, during the session of that 
body, the last month, at Albany. 


} The prisoner is more than forty five years 
! of age ; and the females named in the indict- 
}ment are children under the age of twelve. 
| When first arraigned, and afterwards, no 
gentleman at the bar, on consulting him. 
| was willing to be his counsel ; and the court 
| had to prevail with the gentlemen, named 
| above as counsel, before they would under- 
'! take his defence. 











ee ee 


useaaboe WOE iss Sad 








148 


Mr. Price, with that delicacy which the 
peculiar nature of the case required, opened 


the case to the jury on the part of the pro-' 


secution. 

It appeared in evidence, that the prison- 
er, previous to the day laid in the indict- 
ment, kept a school in Greenwich-street, 
consisting of more than sixty scholars, of 
which about thirty-five are females. ‘The 
sexes were divided into classes, and used to 


stand up before him to recite their lessons. | 
Jn the place where the master usually | 


sativ his school, there was a flight of stairs, 
directly behind him, and a table on his 
side. The class of young females, when 
called up to recite, were placed in astraight 
line, in such manner that a part of the table 
intervened between the class and tlie seat 
of the master. Those scholars who stood 
in the middle of the class, and those at the 
greatest distance from the master in the class. 
by partly turning round their faces, could 
have observed the master’s hand, which 
might be introduced under the clothes of a 


pupil, who might stand near him, above that | 


part of the body, the sight of which was not 


obstructed by the table. And those same 


scholars could have observed the hand of | 


such pupil, which might be drawn by the 
master, and introduced under his clothes. 
above that part of his body, which, in sit- 
ting, was not obstructed by the table. To 
make this clear, by further explanation: had 


the master introduced his hand into the bo-. 


som of any of his scholars, or drawn their 
hand to his breast, this might have been seen 
by the other scholars in the class. No such 
offence or familiarity, however, on the part 
of the master, was proved on the trial. 

But from the relative situation of the mas- 
ter, his scholars, and the other objects above 
mentioned, as screening him from the view 
of the scholars, it clearly appeared, that 
those standing in the class reciting, could 
not, without turning round their faces and 
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fore mentioned, effectually screened hin 
\| from the ohservation of the scholars in oih. 
| er parts of the room. A handkerchief was 
frequently hung by him, on the opposite 
side of the table, while these children were 
reciting ; and different scholars were put at 
the foot of the class, at different times, 

From the relative situation of the maste; 
and his class, which we have endeavcured 
| to describe, as it appeared in evidence, we 
hope the nature of his offence will be under. 
| stood. Suffice it to say, that his indecency 
| towards one of the infant females named in 
\\ the indictment, whose place was at the foot 
) of the class, was observed by another scho- 
lar standing in the same class, aud was cvn- 
clusively proved on the trial. 
| Above the school room there was a garret, 
‘in which this wretch practised the same in- 
decency, but not toa greater extent, towards 
jone of these infants, for a half hour tove- 
ther, when none else were present. 
|| No evidence was produced on the trial, 
which supported the second count in the 
indictment, and the counsel for the prosecu- 
|| tion expressly admitted, that he could not 
| be found guilty on that charge. 
_ We mention this, that our readers may 
| understand as precisely the extent, as we 
have endeavoured to show the nature of his 
‘offence. After this indecency towards one 
| of the persons named in the indictment was 
} proved, the counsel on behalf of the prose- 
| cution were about proceeding to show fur 
| ther indecencies of a similar nature, prac- 
| tised towards a great number of youug fe- 
mules in the school. 
i 





The court directed the prosecution to 
| stop: sufficient had been proved to suppor 
}the first and third counts in the indictment: 
and the court would not hear details so dis 
gusting, where their recital was not absolute- 
ly necessary. The extent of the oilence 
‘might be laid before the court by aflidayit. 
| Before the testimony in this cause ws 


stooping down, have observed what might || closed, a young female of nine years © 
have been done by the master to the pupil || age was introduced as a witness ou behall 
in that part of space near him, excluded by || of the prosecution. On examination, she 
the table from the view of the scholars, | was found to possess an uncommon degie’ 
while standing up in their places. of intelligence for a child ; but she did not 

That a scholar standing at the foot of the || know the nature of an oath, or the couse 
class, which was the nearest to the master, he || quent punishment for swearing false in @ 
was in the habit of taking out of the straight || court of justice. 


line in which the class stood, near him and The counsel for the prisoner objected to 


behind his table : and the flight of stairs be- |! the testimony ; the opposite counsel con- 
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tended against the objection, and the court 
decided that- age was no criterion for de- 
termining the competency of a witness of 
tender years. ‘The court rather considered 
capacity as the true test; and after instruct- 
ing the witness concerning the nature of an 
oath, and the attendant punishment for | 
swearing false, she was sworn. 

After the court had directed the prosecu- 
tion to stop, as above mentioned, the counsel 
lor the prisoner immediately abandoned his | 
defence, and he was found guilty. HT es eiters. 

On the last day of the term, he was brought | TB€ Jury, in 
up to receive sentence. ‘The sentence of 
the court was in substance as follows : 

William W. Jenner, you have been con- | 
victed of that which in Jaw is denominated | 
a misdemeanor. The offence of which you || robbery, committed on Thomas L. Ogden, 
have been found guilty is so indecent, so ‘| on the 2d day of August last. ‘The property, 
scandalous, so abhorrent to the feelings, that | which the prisoners were charged of taking 
it can scarcely be named. '| from Ogden, was a gold watch and a pocket 

You was a schoolmaster, and had been |! book. 
intrusted by the parents with the care of a It appeared in evidence, from the re- 
number of youth of both sexes. The busi- |, lation of Ogden, that, on the evening of 
ness of education in the community, is of | the day laid in the indictment, between the 
primary importance ; and it should be the | hours of eight and nine, he was returning to 
object of the teacher to instil into the tender | this city from the country, in a chair with 
mind the principles of virtue, and to pre-j his lady ; and, in the Third Avenue, 

| 
| 


(HIGHWAY ROBBERY—CIRCUMSTANTIAL TES- 
TIMONY. ) 
JOHN CANTON and CHARLES RED- 
DING’S CASE. 
Maxwett, Counsel for the prosecution. 
Garpenier and Witson, Counsel for the 
prisoners, 


The common rules, in relation to circumstantial 
testimony, are obligatory on juries, notwith- 
standing the fallibility of such testimony, in ¢t- 
treme cases, may be shown from theoretical 


rendering a_ verdict, declare 
the result of their conviction from the evi- 
dence; they do not swear that the facts, 
upon which such result is founded, are true. 





The prisoners were indicted for a highway 


serve the morals of those placed under his | about half a mile from Stuyvesant-street, 
charge, pure and undefiled. Regardless. |) while his horse was on a smart trot, he ob- 
however, of your duty as a public teacher, | served two men in the middle of the rvad 
you have in divers instances attempted to | beiore him, one of whom, as the horse ad- 
poison and demoralize the minds of infant, vanced towards him, staggered in such 
lemales. || manner as turned the horse a little out of his 
On this occasion public expectation is |) track. 
excited, and a punishment commensurate || One of these men then seized the horse 
vith the atrocity of your offence, is, by the bridle, and ran him backwards, sO 
looked for with anxiety. The court regret | that the wheels of the carriage were in the 
that it is not in their power to inflict a | diteh, when the other came up and demand- 
punishment which your offence merits; but ! ed the watch of Og'en, and his pocket book. 
we deem it proper to apprize you, that we | He told them they had better be off ; for that 
shall make a public example of you, by pro- || some other gentlemen were but just behind, 
ceeding in your punishment to the extent Vinis did not intimidate them in the least ; 


ete aoe 
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of the law. 

We will not, on this occasion, enter into 
a detail of the circumstances of your case. 
Lhey are grossly indecent, disgusting and 
scandalous. ‘The world knows your con- 
duct; and the court is informed that you 
have a wife and family, with whom you do 
not live. The sentence of the court is, that 
you be imprisoned three years at hard labour 
in the Penitentiary, and pay a fine of 
$500. 


| and Ogden, seeing no person near, to whom 
|| he could call for assistance, except one at a 
little distance, who appeared to be a conte 
derate of the robbers, delivered up his poc- 
ket book, which contained some papers, but 
little money. 

The robber then demanded his watch, 
| which Ogden at first refused to deliver ; but 
| his lady being much intimidated, and the 
irohber presenting two pistols to his breast, 
| threatening, at the same time, to take his 

15 
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life if he did not comply, Ogden at length de- 
livered the watch, and they went off. 

The watch was a plain gold watch, and 
capped, and the chain was twisted. The 
pocket book was made of Russia leather, 
with a steel clasp; and, on opening the 
pocket book, the name, “ ae Ogden,’ 
printed with a pen, first presented itself. 

The men who committed the robbery 
were dressed in blue jackets and white 
trowsers ; and, though the witness could not 
swear the prisoners at the bar were the men, 
yet their general appearance corresponded 
with the idea he had formed of the robbers. 

Thomas Cornell, one of the marshals, 
here proved, that a watch key, which he 
produced, was handed to the witness, in 
this hall, by Lucy Wetherby ; and Ogden 
stated, that this key was attached to the 
watch, of which he was robbed, to the best 
of his knowledge and belief; though he 
would not be positive. 

Lucy Wetherby, living in Broome-street, 
near the East river, proved that the prison- 
ers came to the cook-shop kept by her, and 
= something to eat and drink, and 


edding gave her the same key. In about | 


half an hour after this, Hays, with others, ar- 
rested the prisoners in or near ber house, 
which they searched. She denied that 
they left any property at her house ; 
but, after the search, the officers brought 


her to the police office, where she de-|, 


livered the key to Cornell, as above 
stated. 

Jacob Hays testified, that Ogden having 
applied to him, and related the circum- 
stances ot the robbery, the same night it uc- 
curred, the witness went in pursuit of the 
robbers ; and the next day, at nine in the 
morning, he heard of the prisoners. He 
went to the house of George Baldwin, in 
Lombardy-street, and received information ; 
and on the 9th of August found, at the same 
place, two trunks, one of which belonged to 
Redding, and the other to Canton, Redding, 
having, probably, had some intimation or 
Suspicion that he was in danger, had previ- 
ously broke open one of these trunks and de- 
parted, ‘The other trunk was broke open 
by Hays, who found in each trunk holsters 
for pistols, and in one, or both, blue jackets 
and light coloured pantaloons, 

Hays then went, in company with Bald- 
win, John M:Kibbon, and a man by the 
name of Winship, to. the house of Lucy 






Wetherby, where they found Canton a ave th 







breakfast. He bada bundle, which, on ex. vith th 
amination, was found to contain two braces at pr 
of small brass-barrelled pistols, which the aving 











nolsters, found in the trunks, fitted. All these 





ith a 


were produced on the trial. eed, 
Canton was seized ; and a watch having tance 

been set for Redding, he came in sight ina rue, 

short time ; and when Winship was makin yersol 


towards him he fled. Being pursued by ed b 


Winship he was apprehended ; and on Att 
searching him, a number of pistol bullets enc 
were found in his pocket. rom 
It appeared, from the testimony of Bald- bead 
win, that the prisoners came to his house for these 
board on the 26th of July. They were A 
not regular boarders, and were out much in Jan 
the night. sont 
The several examinations of the prisoners [iar 
were read, wherein they denied giving the [ind 





key of the watch to Mrs. Wetherby, but Jand 
the account which they gave of themselves Jijj10! 





| was very unfavourable. Canton came from in tl 
‘the southward, met Redding, and they both A 
‘came together to this city, without any spe- and 
cific object. hi 

George Henry, a prisoner from the peni- wat 
_ tentiary, where he was in confinement asa late 
| vagrant, on being sworn, stated, that he had bet 
known Canton, by the name of Jobn Oaks, nit 
and Redding, by the name of George bu 
Hicks. He saw them, at the house of Van gu 
 Everen, at Corlaer’s Hook, have a double- on 
cased gold watch, with a twisted chain, and p\ 
‘a small pocket book, which, on opening, h 
‘the name “7. I. Ogden” was discovered x 


by him, printed with a pen. The pocket book p 


bad a steel clasp, out of order. They discours- h 
ed with Van Everen and the witness, and said 
they had obtained the watch from‘a gentleman I 


on the Third Avenue, who was in a carriage : 
with a lady ; that he fought like a hero, but 
his lady was frightened, and desired bim to 
give it up, which he did. They further 
said, that they talked Irish to the gentleman. 

Ogden, in his testimony, said, that the im- 
pression made on his mind at the time of the 
robbery was, that they were Irishmen; 
but is unable now to state that this impres 
sion was founded on the peculiarity ot the 
language of the robbers. 

The prisoners told Henry, the witness, 
that they were going to the house of Bald- 
win the next morning. — 

It was clearly proved that this witness, 








having been confined in the penitentiary, 
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ave the same account of this conversation |! 
ith the prisoners, to one of the keepers of | 
at prison, and afterwards to Hays, without |; 
aving, previously, had any communication 
ith any person cognizant of the facts. In- 
eed, Ogden stated, that several circum- 
tances related by this witness, which were || 
rue, he, Ogden, bad not divulged to any 
person, before the time they had been rela- 
ed by Henry. 

Aiter the evidence closed, Gardenier com- | 
enced reading to the jury several cases | 
rum Phillips’ Law of Evidence, under the || 
bead of * presumptive proof.” One of || 
these cases is of this nature: | 

A gentleman travelling to Hull, in Eng- 
land, just after dark, was robbed of a purse 
ontaining just twenty guineas, which were 
marked, He rode about two miles further, 
and put up at aa inn kept by James Brunnel, 
and gave an account of his having been 
robbed of the marked guineas, to the persons 
in the kitchen. } 

After supper the landlord came to him, || 
and after the usual compliments, told | 
Lim, among other things, that be had a| 
waiter named John Jennings, whose conduct | 
lately was very suspicious: that a long time 
before dark, he, the landlord, had sent Jen- | 
nings out to change a guinea, and he had, | 
but a short time before, returned with a 
guinea which was marked, and not the same | 
one which had been given to him for the 
purpose of changing. That he the landlord | 
had paid away the marked guinea, toa per- | 
son to whom he owed a sinall bill. Sus- | 
picions were excited against Jennings, who 
had gone to bed: his clothes were examined, 
and a purse found in his pocket, containing | 
nineteen marked guineas. 

He was apprehended, confined and. 
brought to trial. The gentleman proved | 
the robbery, and identified the guineas found | 
on Jennings. Brunnel swore to the facts 
above related to his guest; and the gentle- 
man to whom Brunnel ai'eged the marked 
guinea was paid, produced the guinea, and 
confirmed his testimony. Jennings was ex- 
ecuted, continuing to the last to declare his 
innocence. The truth (says the case) 
came to light. 

_ Brunnel afterwards committed a robbery, 
ior which he was sentenced to be executed. 
Through remorse, he confessed that he com- 
mitted the robbery, and arrived home before 
the gentleman. When he heard the story 

















marked guineas, be was thunderstruck: he 
had paid one away. This might lead to his 
detection. He revolved the matter in his 
mind, and fell upon the expedient to sacri- 
fice Jennings to save himself. He went, 
while Jennings was asleep, and put the nine- 
teen guineas in his pocket.* (Phillips’ Ev. 
Appendix, p. 65, and post.) 

The counsel, after reading several of these 


cases, and expatiating on the danger of rely- 





* The work from which the above case is ex- 
tracted, as a book of authority, stands unrivalled ; 
and is, perhaps, superior to any other treatise on 
the Law of Evidence. But in the latter part of 
his work, the author has presented his readers 
with an Essay on the * Theory of presumptive 
proof,” wherein he lays down a variety of rules 
for directing juries in eases depending on circum- 
stantial testimony. And, at the end of his essay, 
he has drawn together eleven cases, of the same 
nature as that which we have abridged from his 
work, 

It appears to be the sole object of this essay, to 

show that the plain, practical rules, by which 
courts have been governed in cases depending on 
circumstantial evidence, are objectionable; and 
the greater part of his rules are too subtle and re- 
fined for the comprehension of common jurors. 
This essay, and those cases, may afford amuse- 
ment to men of speculative minds ; but, for prac- 
tical purposes, the work of the author would be 
much more valuable without this ** Theory of pre- 
sumptive proof,” 
What is the object of introducing those cases, 
but to show that circumstantial proof cannot, with 
safety, be relied on by a jury? For it would have 
been to no purpose to have produced a great num- 
ber of particular cases of this description, as the 
author has done, unless his object were to establish 
some general conclusion. 

Might he not, by ransacking the English an- 
nals, or the reports of adjudicated cases, from the 
time of William the Conqueror, have selected 
eleven cases in which verdicts had been rendered 
on direct proof, independent of circumstances, but 
in which the witness or witnesses, swearing to the 
facts, were guilty of the foulest perjury? If so, 
night be not have written a theory of positive proof, 
and have produced these cases to show its fallibi- 
lity, with as much propriety as the essay now un- 
der consideration? And yet, such a conclusion, 
founded on such premises, would have been utter- 
ly absurd. 

Examine the first case which the author has 
produced, above abridged from his woia, and we 
find it does not support his theory: the jury who 
found Jennings guilty were not deceived by the cir- 
cumstances, but by the perjury of Brunnel. The 
most prominent circumstance in the case, that the 
marked guineas were found on Jennings, was 
strictly true, 

This subject might be further pursued, but our 
limits forbid. Suffice it to say, that within the last 
twenty-five years, the world has been deluged with 
new theories and new doctrines; but it is to be 








from those in the kitchen concerning the 
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ing on circumstantial testimony, proceeded to 
state to the jury, that the testimony of Henry 
was not entitled to credit; inasmuch as, from 
his own relation, he was infamous and cor- 
rupt. The jury, before they could find the 
prisoners guilty, must join their oaths with 
that of Henry, and swear that the testimony 
given by him is true: they must swear that 
the prisoners are guilty. 

Aller the argument of Wilscn and that of 
Maxwell, bishonour the mayor, in his charge 
to the jury, said, that Henry stood in the ligh: 
of an approver; whose testimony, standing 
alone, not fortified by the testimony of other 
witnesses, or the circumstances of the case, 
would be insufficient to produce a convic- 
tion. But, should the jury believe, from 
the testimony of the other witnesses, and trom 
the circumstances of the case, that the testi- 
mony of Henry is fortified sufliciently, and 
that what be says is true, the prisoners 
ought to be found guilty. 

It had frequently been urged in this court 
by counsel, and his honour now took occa- 
sion to mention it, that the jury in render- 
ing a verdict, swear that the prisoner is 
guilty or not guilty. The jury swear to 
no such thing: they declare, in rendering 
a verdict, the result of the conviction of their 
minds, from the evidence produced ; having 
previously sworn to give a true verdict, ac- 
cording to the evidence. 

The cases read by the counsel for the pri- 
soners, were extreme cases; and such as 
do not exist in one case in, perhaps, a thou- 
sand. The plain, practical rules of evi- 
dence, which had been established for ages, 
ought not to be shaken by any collection of 
cases in the works of theorctical writers. 
Such cases, too, may be inserted for the pur- 
pose of inducing the greater caution in juries; 
but, if employed for any other purpose, 
their application to the generality of cases, 
depending on circumstantial testimony, is 
dangerous in the extreme. Perhaps the de- 
termination of one halt of the cases tried in 
our courts, depends on a combination of 


circumstances ; and to apply extreme cases | 


in such determination, would be sapping 
some of the most salutary rules known 
toourlaw. All human testimony is fallible ; 





hoped, that our judges, while sitting to decide on 
the property and liberty of their fellow citizens, 
will discard loose and specious speculations, and 
strictly adhere to those rules, founded on the wis- 
dom and experience of ages. 


but juries in their decisions must re} 
such testimony. 

After the charge of the court, the jyiy 
found the prisoners guilty ; and, on the | 
day of the term, they were sentenced to 
the State Prison for lite. 


y Oi 





*,* The Summary for this term will be foun) 
, in the October number. 


| 
SUMMARY FOR AUGUST TERY. 
(FORGERY. ) 

John Abrams, jun. was indicted, tried, 
and found guilty of this offence, in utiering 
and having in possession counterfeit bank 
bills, with an intention of passing them. 

Thomas Morrison, was convicted of the 
forgery of an order on Robert Nelson. 

Their sentences were suspended. 

Richard Harper, was convicted of fore. 
ing, uttering, and having in his possession 
bank bills, with an intention of passing them. 

He was sentenced to the State Prison five 
years. 








(GRAND LARCENY.) 
David Gautier and Joseph Hopper, for 








| stealing the goods of Williain Van Antwerp ; 
John W. Selly, for stealing the goods of 
Sarah Perrin ; 
| Samuel Williams and William Butler, alies 
Ray, for breaking open the clothing store o 
William S. Ireland, and stealing his goods; 
Charles Smith and Nathaniel Dykes, tor 
stealing the goods of Hugh Davis; and 
Peter Ienry, convicted by confession 0! 
stealing the goods of John Folmar and Jobin 
L. Dubois, were each indicted and found 
guilty of this offence ; and the three first 
hamed were sentenced to the State Prison 
for three years and a day each, the fourth, 
fitth, and eighth, above named, for five 
years each, and the sixth and seventh lot 
seven years each. 
PETIT LARCENY.) 
Robert H. Leonard, John Lyons, Jol 
Chambers, John Howard, Mary Turner, 
Chester Maine, Hannah Consaljea, Joh 
Matthias, Sarah Williams, Mary Nichols 
Samuel Britton, Samuel Wilkinson, anil 
Richard Hunt, were each convicted of this 
offence, and the first named was sentences 
to the penitentiary three years, the secon 
itwo years, the eight following for nine 
‘months each, Britton was fined six cents, 
‘the sentence of Hunt was suspended, and 
the others were sentenced for shorter p& 
iriods of time. 
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